ATTACHMENT A-1
New York State Department of State (3/1/22)
I.

Agency Specific Clauses
For the purposes of this Agreement, the terms "State" and "Department" are interchangeable, unless the
context requires otherwise. In addition, the terms "Agreement" and "Contract" are interchangeable,
unless the context requires otherwise.
A.

Project Timetable

The Contractor agrees to proceed expeditiously with the Project and to complete the Project in
accordance with any timetable associated therewith as set forth in the Work Plan (Attachment C) as
well as with the conditions of any applicable permits, administrative orders, or judicial orders and this
Agreement.
B.

Budget Modifications

Prior DOS written approval, which requires a detailed breakdown and justification, is required for all
requests for budget modifications, regardless of the amount of the modification. Additional approvals will
be required when modifications exceed thresholds described below.
Any proposed modification to a contract that will result in a transfer of funds among program activities or
budget cost categories, but does not affect the amount, consideration, scope or other terms of such
contracts must be submitted to DOS for submission to the Office of State Comptroller for approval when:
1. The amount of the modification is equal to or greater than ten percent of the total value of
the contract for contracts of less than five million dollars; or
2. The amount of the modification is equal to or greater than five percent of the total value of
the contract for contracts of more than five million dollars.
C.

Applicable Terms

In addition to the criteria set forth in IV(E)(1)(b) of the Standard Terms and Conditions, documentation
of personal service expenditures shall:
1. Be based upon actual work performed;
2. Be supported by internal controls that provide a reasonable assurance that the charges are
accurate, allowable, and properly allocated; and
3. Comply with the Contractor’s established accounting policies.
Notwithstanding the best evidence rule or any other legal principle or rule of evidence to the contrary,
the Contractor acknowledges and agrees that it waives any and all objections to the admissibility into
evidence at any court proceeding or to the use at any examination before trial of an electronic
reproduction of this contract, in the form approved by the State Comptroller, if such approval was
required, regardless of whether the original of said contract is in existence.
D.

License to Use and Reproduce Documents, Intellectual Property and Other Works:

By acceptance of this Agreement, Contractor transfers to the Department a perpetual, transferable
nonexclusive license to use, reproduce in any medium, and distribute, for any purpose, any intellectual
property or other work purchased, developed or prepared for or in connection with the Project using
funding provided pursuant to this Contract, including but not limited to reports, maps, designs, plans,
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analysis, and documents regardless of the medium in which they are originally produced. Contractor
warrants to the Department that it has sufficient title or interest in such works to license pursuant to this
Agreement, and further agrees and warrants that it shall not enter into any subcontract or other
agreement purporting to limit such title or interest in such works in any manner that may compromise
Contractor’s ability to provide the aforesaid license to the Department. Such warranties shall survive the
termination of this agreement. Contractor agrees to provide the original of each such work, or a copy
thereof which is acceptable to the Department, to the Department before payments shall be made under
this Agreement.
E.

Property

The ownership of all property or intellectual property described herein and purchased, developed or
prepared under the terms of this Contract shall reside with the Contractor with a reversionary interest in
such property or intellectual property held by the Department, unless otherwise authorized or directed in
writing by the Department. Except as otherwise provided in Section II.C.4 of the Standard Terms and
Conditions, Contractor shall retain ownership of such property or intellectual property after the term of
this Contract so long as such property or intellectual property is used for purposes similar to those
contemplated by this Contract. Otherwise, the Contractor shall return such property or intellectual
property to the Department at the Contractor’s cost and expense, and Contractor’s ownership interests,
rights and title in such property or intellectual property shall revert to the Department. The ownership of
all property purchased with federal funds provided pursuant to this Agreement, however, shall be
governed by the terms of applicable federal law and OMB Circulars including, but not limited to, 2 CFR
Part 200, “Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards,” as amended.
F.

Termination

The Department may terminate the Agreement in accordance with the terms and conditions set forth in
the Master Grant Contract section of this Agreement. In addition to other reserved rights it has to
terminate this Agreement, the Department may terminate or suspend the Agreement under the following
circumstances:
1.

The Contractor shall complete the project as set forth in this Agreement, and failure to
render satisfactory progress or to complete the project to the satisfaction of the State may
be deemed an abandonment of the project and may cause the suspension or termination of
any obligation of the State. In the event the Contractor should be deemed to have
abandoned the project for any reason or cause other than a national emergency or an Act
of God, all monies paid to the Contractor by the State and not expended in accordance with
this Agreement shall be repaid to the State upon demand. If such monies are not repaid
within one year after such demand, the State Comptroller of the State of New York may
cause to be withheld from the Contractor any State assistance to which the Contractor
would otherwise be entitled in an amount equal to the monies demanded.
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2. In the event that the Department has provided written notice to the Contractor directing that
the Contractor correct any failure to comply with this Agreement, the Department reserves the
right to direct that the Contractor suspend all work during a period of time to be determined
by the Department. If the Contractor does not correct such failures during the period provided
for in the notice, this Agreement shall be deemed to be terminated after expiration of such
time period. During any such suspension, the Contractor agrees not to incur any new
obligations after receipt of the notice without approval by the Department.
3. If the Department determines the Contractor has breached a term of the Agreement and if the
Department determines the defect can be remedied, it may, in its sole discretion, issue a
written notice providing the Contractor with a minimum of 30 days to correct the defect and
the notice may include a prospective termination date. If the Contractor fails to correct the
defect or fails to make a good faith effort to do so as determined by the Department to the
Department's satisfaction, the Department may terminate the Agreement for cause.
4. The Department shall also have the right to postpone or suspend the Agreement or deem it
abandoned without this action being a breach of the Agreement. The Department shall provide
written notice to the Contractor indicating the Agreement has been postponed, suspended or
abandoned. During any postponement, suspension or abandonment the Contractor agrees
not to do any work under the Agreement without prior written approval of the Department.
5. In the event the Agreement is postponed, suspended, abandoned or terminated, the
Department shall make a settlement with the Contractor upon an equitable basis in good faith
and under the general compensation principles and rates established in the Agreement by the
Department. This settlement shall fix the value of the work which was performed by the
Contractor to the Department's satisfaction prior to the postponement, suspension,
abandonment or termination of the Agreement.
6. Any funds paid to the Contractor by the Department which are not expended under the terms
of the Agreement shall be repaid to the Department.
G.

Subcontracting Requirements
1.

Contractor agrees that it shall not enter into any subcontract for the performance of work in
furtherance of this Contract with any subcontractor that at the time of contracting: (1) is listed
on the New York State Department of Labor’s list of companies with which New York State
cannot do business (available at https://dbr.labor.state.ny.us/EDList/searchPage.do); (2) is
listed as an entity debarred from federal contracts (available at:
https://www.sam.gov/portal/public/SAM); or (3) fails to possess requisite workers
compensation and disability insurance coverage (see http://www.wcb.ny.gov). In addition,
Contractor agrees that it shall immediately suspend or terminate any subcontract entered
into for the performance of work in furtherance of this Contract if at any time during the term
of such subcontract the subcontractor: (1) is listed on the New York State Department of
Labor’s list of companies with which New York State cannot do business (available at
https://dbr.labor.state.ny.us/EDList/searchPage.do); (2) is listed as an entity debarred from
federal contracts (list available at: https://www.sam.gov/portal/public/SAM); or (3) fails to
maintain requisite workers compensation or disability insurance coverage (see
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http://www.wcb.ny.gov). Contractor agrees that any such suspension shall remain in place
until the condition giving rise to the suspension is corrected by the subcontractor. The terms
of this clause shall be incorporated in any and all subcontracts entered into in furtherance of
this Contract.
2.

The Contractor’s use of subcontractors shall not diminish the Contractor’s obligations to
complete the Work in accordance with the Contract. The Contractor shall control and
coordinate the Work of its subcontractors.

3. The Contractor shall be responsible for informing its subcontractors of all the terms, conditions
and requirements of the Contract Documents including, but not limited to the terms of the
Master Grant Contract, any and all Appendices, and any changes made by amendments
thereto, and ensuring that any and all subcontracts entered into in furtherance of this Contract
conform to and do not conflict with such terms.
4. Contractor shall file each and every subcontract entered into in furtherance of this Contract
with the Department of State no later than fifteen (15) calendar days following the signing of
the subcontract, unless otherwise authorized or directed by the Department of State.
5. In addition to the requirements of Section IV.B.2 of the Standard Terms and Conditions, the
Department reserves the right to require, upon notice to the Contractor, that, commencing
from the date of such notice or a date otherwise specified in such notice, Contractor must
obtain written approval from the Department prior to entering into any and all subcontracts
valued at or below $100,000 for the performance of any activities covered by this Contract (as
provided for in Attachment C). Contractor agrees to require any proposed subcontractors to
timely provide to the Department such information as may be requested by the Department
as necessary to assess whether the proposed subcontractor is a responsible entity capable
of lawfully and satisfactorily performing the work. In the event the Department invokes this
right of prior approval and a request for approval is submitted by Contractor and denied by
the Department, Contractor agrees that it shall not enter into the proposed subcontract and
that no costs associated with such subcontract shall be allowable under this Contract.
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H.

Compliance with Procurement Requirements
1. All contracts by municipalities for service, labor, and construction involving not more than
$35,000 and purchase contracts involving not more than $20,000 are subject to the
requirements of General Municipal Law §104-b, which requires such contracts to comply with
the procurement policies and procedures of the municipality involved. All such contracts shall
be awarded after and in accordance with such municipal procedures, subject to the MWBE
requirements as set forth in Section M and any additional requirements imposed by the State
as set forth in Attachment C hereof.
2. The municipal attorney, chief legal officer or financial administrator of the Contractor shall
certify to the Department of State that applicable public bidding procedures of General
Municipal Law §103 were followed for all service, labor, and construction contracts involving
more than $35,000 and all purchase contracts involving more than $20,000. In the case of
contracts by municipalities, service, labor, and construction contracts involving not more than
$35,000 and purchase contracts involving not more than $20,000, the municipal attorney,
chief legal officer or financial administrator shall certify that the procedures of the municipality
established pursuant to General Municipal Law §104-b were fully complied with, in addition to
the MWBE requirements as set forth in Section M of this Agreement and any additional
requirements imposed by the State as set forth in Attachment C hereof.
3. For non-municipal entities such as community-based organizations, the chief legal officer or
financial administrator of the Contractor shall certify to the State that alternative proposals and
quotations for professional services were secured by use of written requests for proposals
through a publicly advertised process satisfactory to meet the MWBE requirements set forth
in Section M of this Agreement and to ensure the prudent and economical use of public funds
for professional services of maximum quality at reasonable cost.

I.

Vendor Responsibility Determinations
1. A Vendor Responsibility Questionnaire and Certification is required for certain contracts.
This Questionnaire is designed to provide information to assist the contracting agency in
assessing a CONTRACTOR’s responsibility, prior to entering into a contract, and must be
completed and submitted electronically or returned with the contract. Contractor is invited to
file the required Vendor Responsibility Questionnaire online via the New York State
VendRep System or may choose to complete and submit a paper questionnaire. To enroll
in and use the New York State VendRep System, see the VendRep System Instructions
available at http://osc.state.ny.us/vendrep/index.htm or go directly to the VendRep System
online at https://portal.osc.state.ny.us. For direct VendRep System user assistance, the
Office of the State Comptroller’s Help Desk may be reached at 866-370-4672 or 518-4084672 or by email at helpdesk@osc.state.ny.us. Vendors opting to file a paper questionnaire
can obtain the appropriate questionnaire from the VendRep website
www.osc.state.ny.us/vendrep or may contact the Department of State or the Office of the
State Comptroller’s Help Desk for a copy of the paper form.
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2. Contractor hereby acknowledges that the Vendor Responsibility Questionnaire (VRQ), as
described in Section IV (N) of the Master Grant Contract, as well as any updated or
amended version of the VRQ submitted during the term of this contract, or any contractor
responsibility information that may be requested by the Department and submitted during
the term of this contract, is made a part of this contract by reference hereto and that any
misrepresentation of fact in the information submitted, may result in termination of this
contract. During the term of this Contract, any changes in the information provided in the
questionnaire shall be disclosed to the Department, in writing, in a timely manner. Failure to
make such disclosure may result in a determination of non-responsibility and termination of
the contract.
J.

State Attorney General Charities Registration

In accordance with the Estates, Powers and Trust Law § 8-1.4 (s), the recipient certifies that it is in
compliance with the requirements of Estate, Powers and Trusts Law sections 8-1.4 (d), (f), and (g),
regarding organizations which administer property for charitable purposes registering and filing periodic
reports (together with the appropriate filing fees) with the New York State Attorney General's Charities
Bureau. This certification is a material representation of fact upon which reliance was placed by the
Department of State in entering into this Agreement with the Contractor.
The Contractor agrees that it will provide immediate written notice to the Department of State if at any
time it learns that this certification was erroneous when made or has become erroneous by reason of
changed circumstances.
K.

Records Access

The Contractor shall make such records available for review by the Department upon request at any time.
The Department shall have the right to conduct progress assessments and review books and records as
necessary. The Department shall have the right to conduct an on-site review of the Project and/or books
and records of the Contractor prior to, and for reasonable time following, issuance of the final payment.
The Department shall be entitled to disallow any cost or expense, and/or terminate or suspend this
Agreement, if the Contractor has misrepresented any expenditures or Project activities in its application
to the Department, or in this Agreement, or in any progress reports or payment requests made pursuant
hereto. The Contractor shall maintain such books and records in a manner so that reports can be
produced therefrom in accordance with generally accepted accounting principles. The Contractor shall
maintain separate financial books and records for all funds received through the Department pursuant to
this Agreement.
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L.

Notices
Pursuant to Section J of the Master Grant Contract, notice hereunder shall be addressed as
follows:
1. Notice to the State
Name, Title

Kyle Wilber, Program Manager

Agency/Division

NYS Department of State

Address

99 Washington Avenue, Suite 1015, Albany, New
York 12231

Phone/ Fax/Email

(P): 518-473-3355
(F): 518-474-6572
(E): Kyle.Wilber@dos.ny.gov

2. Notice to the Contractor
Name, Title
Mark Geise, Deputy County Executive for Economic Development

Address
Phone/ Fax/Email

M.

7 North Erie Street, Mayville, New York 14757
(P): 716-661-8900
(F):
(E): geisem@ chqgov.com

Limits on Administrative Expenses and Executive Compensation (19 NYCRR Part 144,
incorporated herein by reference):
1. If Contractor is a “covered provider” within the meaning of 19 NYCRR § 144.3(d) at any time
during the life of this Agreement, then during the period when Contractor is such a “covered
provider”:
a. Contractor shall comply with the requirements set forth in 19 NYCRR Part 144, as
amended; and
b. Contractor’s failure to comply with any applicable requirement of 19 NYCRR Part 144,
as amended, including but not limited to the restrictions on allowable administrative
expenses, the limits on executive compensation, and the reporting requirements, may
be deemed a material breach of this Agreement and constitute a sufficient basis for, in
the discretion of the Department, termination for cause, suspension for cause, or the
reduction of funding provided pursuant to this Agreement.

Contract For Grants, Agency & Program Specific Terms and Conditions

8
2. Contractor shall include the following provision in any agreement with a subcontractor or agent
receiving State funds or State-authorized payments from the Contractor to provide program
or administrative services under this Agreement:
[Name of subcontractor/agent] acknowledges that, pursuant to this
Agreement, it is receiving “State funds” or “State-authorized payments”
originating with, passed through, or approved by the New York State
Department of State in order to provide program or administrative
services on behalf of [Name of CONTRACTOR]. If at any time during
the life of this Agreement [Name of subcontractor/agency] is a “covered
provider” within the meaning of Section 144.3(d) of DOS regulations,
[Name of subcontractor/agent] shall comply with the terms of 19
NYCRR Part 144, as amended. A failure to comply with 19 NYCRR
Part 144, where applicable, may be deemed a material breach of this
Agreement constituting a sufficient basis for suspension or termination
for cause. The terms of 19 NYCRR Part 144, as amended, are
incorporated herein by reference.

N.

Minority and Women Owned Business Participation

Article 15-A of the New York State Executive Law, as amended, authorized the creation of a Division of
Minority and Women's Business Development to promote employment and business opportunities on
state contracts for minorities and women. This law supersedes any other provision in state law
authorizing or requiring an equal employment opportunity program or a program for securing participation
by minority and women-owned business enterprises. Under this statute, State agencies are charged with
establishing business participation goals for minorities and women. The Department of State administers
a Minority and Women-owned Business Enterprises (MWBE) Program as mandated by Article 15-A.
1.

General Provisions
a. The Department of State is required to implement the provisions of New York State Executive
Law Article 15-A and Parts 140-145 of Title 5 of the New York Codes, Rules and Regulations
(“NYCRR”) for all State contracts, as defined therein, with a value (1) in excess of $25,000 for
labor, services, equipment, materials, or any combination of the foregoing or (2) in excess of
$100,000 for real property renovations and construction.
b. The Contractor to the subject contract (the “Contractor” and the “Contract,” respectively)
agrees, in addition to any other nondiscrimination provision of the Contract and at no
additional cost to the New York State Department of State (the “Agency”), to fully comply
and cooperate with the Agency in the implementation of New York State Executive Law
Article 15-A and the regulations promulgated thereunder. These requirements include equal
employment opportunities for minority group members and women (“EEO”) and contracting
opportunities for New York State-certified minority and women-owned business enterprises
(“MWBEs”). The Contractor’s demonstration of “good faith efforts” pursuant to 5 NYCRR
§142.8 shall be a part of these requirements. These provisions shall be deemed
supplementary to, and not in lieu of, the nondiscrimination provisions required by New York
State Executive Law Article 15 (the “Human Rights Law”) and other applicable federal, state,
and local laws. Contractor agrees that the terms “MWBE,” “MBE” and “WBE” as used
herein, shall mean those MBE or WBE firms certified as such by the State pursuant to NY
Executive Law Article 15-A and listed in the directory of New York State Certified MWBEs
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found at the following internet address:
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp.
c. Failure to comply with all of the requirements herein may result in a finding of nonresponsiveness, non-responsibility and/or a breach of contract, leading to the assessment of
liquidated damages pursuant to Section M(7) of this Attachment and such other remedies as
are available to the Agency pursuant to the Contract and applicable law.
2.

Contract Goals
a. The Department’s New York State-certified Minority and Women-owned Business Enterprises
(“MWBEs”) utilization goal is 30%. For purposes of this Contract, the specific overall MWBE
goal and the breakdown between the Minority-owned Business Enterprise (“MBE”) and the
Women-owned Business Enterprise (“WBE”) utilization goals, are set forth in the Attachment
B “Budget”, based on the current availability of MBEs and WBEs.
b. For purposes of providing meaningful participation by MWBEs on the Contract and achieving
the MWBE Contract Goals established in Section 2(a) hereof, the Contractor should reference
the directory of New York State Certified MWBEs found at the following internet address:
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp.
Additionally, the Contractor is encouraged to contact the Division of Minority and Women’s
Business Development at (212) 803-2414 to discuss additional methods of maximizing
participation by MWBEs on the Contract.
c. The Contractor understands that only sums paid to MWBEs for the performance of a
commercially useful function, as that term is defined in 5 NYCRR § 140.1, may be applied
towards the achievement of the applicable MWBE participation goal. The portion of a
contract with an MWBE serving as a broker that shall be deemed to represent the
commercially useful function performed by the MWBE shall be 25 percent of the total value
of the broker’s contract.
FOR CONSTRUCTION CONTRACTS – The portion of a contract with an MWBE serving as
a supplier that shall be deemed to represent the commercially useful function performed by
the MWBE shall be 60 percent of the total value of the supplier’s contract. The portion of a
contract with an MWBE serving as a broker that shall be deemed to represent the
commercially useful function performed by the MWBE shall be the monetary value for fees,
or the markup percentage, charged by the MWBE.
d. The Contractor must document "good faith efforts," pursuant to 5 NYCRR §142.8, to provide
meaningful participation by MWBEs as subcontractors and suppliers in the performance of
the Contract. Such documentation shall include, but not necessarily be limited to:
(1) Evidence of outreach to MWBEs;
(2) Any responses by MWBEs to the Contractor’s outreach;
(3) Copies of advertisements for participation by MWBEs in appropriate general circulation,
trade, and minority or women-oriented publications;
(4) The dates of attendance at any pre-bid, pre-award, or other meetings, if any, scheduled
by the Agency with MWBEs; and,
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(5) Information describing specific steps undertaken by the Contractor to reasonably
structure the Contract scope of work to maximize opportunities for MWBE participation.

3.

Equal Employment Opportunity (“EEO”)
a. The provisions of Article 15-A §312 of the Executive Law and the rules and regulations
promulgated thereunder pertaining to equal employment opportunities for minority group
members and women shall apply to the Contract.
b. In performing the Contract, the Contractor shall:
(1) Ensure that each contractor and subcontractor performing work on the Contract shall
undertake or continue existing EEO programs to ensure that minority group members and
women are afforded equal employment opportunities without discrimination because of
race, creed, color, national origin, sex, age, disability or marital status. For these
purposes, EEO shall apply in the areas of recruitment, employment, job assignment,
promotion, upgrading, demotion, transfer, layoff, or termination and rates of pay or other
forms of compensation.
(2) The Contractor shall submit an EEO policy statement to the Agency within seventy two
(72) hours after the date of the notice by Agency to award the Contract to the Contractor.
(3) If the Contractor, or any of the subcontractors does not have an existing EEO policy
statement, the Agency may require the Contractor or subcontractor to adopt a model
statement (see Form A - Minority and Women-Owned Business Enterprises Equal
Employment Opportunity Policy Statement).
(4) The Contractor's EEO policy statement shall include the following language:
(a) The Contractor will not discriminate against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability or marital status, will
undertake or continue existing EEO programs to ensure that minority group members
and women are afforded equal employment opportunities without discrimination, and
shall make and document its conscientious and active efforts to employ and utilize
minority group members and women in its work force.
(b) The Contractor shall state in all solicitations or advertisements for employees that, in
the performance of the contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of race, creed, color,
national origin, sex, age, disability or marital status.
(c) The Contractor shall request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other agreement
or understanding, to furnish a written statement that such employment agency, labor
union, or representative will not discriminate on the basis of race, creed, color, national
origin, sex age, disability or marital status and that such union or representative will
affirmatively cooperate in the implementation of the Contractor's obligations herein.
(d) The Contractor will include the provisions of Subdivisions (a) through (c) of this
Subsection 4 and Paragraph “e” of this section 3, which provides for relevant
provisions of the Human Rights Law, in every subcontract in such a manner that the
requirements of the subdivisions will be binding upon each subcontractor as to work
in connection with the Contract.
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c. Form B - Staffing Plan
If the total expenditure of this contract is in excess of $250,000, the following provision shall apply:
The Contractor shall submit a staffing plan to document the composition of the proposed
workforce to be utilized in the performance of the Contract by the specified categories listed,
including ethnic background, gender, and Federal occupational categories. The Contractor shall
complete the Staffing plan form and submit it as part of their proposal or within a reasonable time,
as directed by the Department of State.
d. Form C - Workforce Utilization Report
(1) The Contractor shall submit a Workforce Utilization Report, and shall require each of its
subcontractors to submit a Workforce Utilization Report, in such form as shall be required
by the Agency on a monthly basis for construction contracts, and on a quarterly basis for
all other contracts, during the term of the Contract.
(2) Separate forms shall be completed by the Contractor and any subcontractors performing
work on the Contract.
e. The Contractor shall comply with the provisions of the Human Rights Law, as well as all other
State and Federal statutory and constitutional non-discrimination provisions. The Contractor
and its subcontractors shall not discriminate against any employee or applicant for
employment because of race, creed (religion), color, sex, national origin, sexual orientation,
military status, age, disability, predisposing genetic characteristic, marital status or domestic
violence victim status, and shall also follow the requirements of the Human Rights Law with
regard to non-discrimination on the basis of prior criminal conviction and prior arrest.
4.

MWBE Utilization Plan
a. The Contractor represents and warrants that the Contractor has submitted an MWBE
Utilization Plan or shall submit an MWBE Utilization Plan at such time as shall be required by
the Department of State through the New York State Contract System (“NYSCS”), which can
be viewed at https://ny.newnycontracts.com, provided, however, that the Contractor may
arrange to provide such evidence via a non-electronic method to the Department of State,
either prior to, or at the time of, the execution of the contract.
b. The Contractor agrees to adhere to such MWBE Utilization Plan for the performance of the
Contract.
c. The Contractor further agrees that a failure to submit and/or adhere to such MWBE Utilization
Plan shall constitute a material breach of the terms of the Contract. Upon the occurrence of
such a material breach, the Agency shall be entitled to any remedy provided herein, including
but not limited to, a finding that the Contractor is non-responsive.

5.

Waivers
a. If the Contractor, after making good faith efforts, is unable to achieve the MWBE Contract
Goals stated herein, the Contractor may submit a request for a waiver through the NYSCS,
or a non-electronic method provided by the Agency (use Form E - Waiver Request). Such
waiver request must be supported by evidence of the Contractor’s good faith efforts to achieve
the maximum feasible MWBE participation towards the applicable MWBE Contract Goals. If
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the documentation included with the waiver request is complete, the Agency shall evaluate
the request and issue a written notice of approval or denial within twenty (20) business days
of receipt.
b. If the Agency, upon review of the MWBE Utilization Plan, quarterly MWBE Contractor
Compliance Reports described in Section 6, or any other relevant information, determines that
the Contractor is failing or refusing to comply with the MWBE Contract Goals and no waiver
has been issued in regards to such non-compliance, the Agency may issue a notice of
deficiency to the Contractor. The Contractor must respond to the notice of deficiency within
seven (7) business days of receipt. Such response may include a request for partial or total
waiver of MWBE Contract Goals.
6.

Quarterly MWBE Contractor Compliance Report
The Contractor is required to submit a Quarterly MWBE Contractor Compliance Report (Form F)
to the Agency by the 10th day following each end of quarter over the term of the Contract
documenting the progress made towards achievement of the MWBE goals of the Contract.
The Agency may require the Contractor to use the NYSCS to submit utilization plans, record
payments to subcontractors and otherwise report compliance with the provisions of Article 15-A
of the Executive Law and regulations. Technical assistance can be obtained through the NYSCS
website at https://ny.newnycontracts.com by clicking on the “Contact Us & Support” link.
Questions regarding this program should be directed to the Department's Minority and Womenowned Business Program by calling (518) 473-3401. Potential contractors can access the NYS
Directory of Certified Minority and Women-owned Business Enterprises on-line through the
Empire
State
Development
website
at
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp. The Department makes no
representation with respect to the availability or capability of any business listed in the Directory.

7.

Liquidated Damages - MWBE Participation
a. Where the Agency determines that the Contractor is not in compliance with the requirements
of the Contract and the Contractor refuses to comply with such requirements, or if Contractor
is found to have willfully and intentionally failed to comply with the MWBE participation goals,
the Contractor shall be obligated to pay to the Agency liquidated damages.
b. Such liquidated damages shall be calculated as an amount equaling the difference between:
i)

All sums identified for payment to MWBEs had the Contractor achieved the contractual
MWBE goals; and
ii) All sums actually paid to MWBEs for work performed or materials supplied under the
Contract.
c. In the event a determination has been made which requires the payment of liquidated
damages and such identified sums have not been withheld by the Agency, the Contractor
shall pay such liquidated damages to the Agency within sixty (60) days after they are
assessed. Provided, however, that if the Contractor has filed a complaint with the Director of
the Division of Minority and Women’s Business Development pursuant to 5 NYCRR § 142.12,
liquidated damages shall be payable only in the event of a determination adverse to the
Contractor following the complaint process.
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O.

Service-Disabled Veteran-Owned Businesses Participation
Article 17-B of the Executive Law, enacted in 2014, authorized the creation of the Division of
Service-Disabled Veterans' Business Development to promote participation of Service-Disabled
Veteran-Owned Businesses (SDVOBs) in New York State contracting. The Service-Disabled
Veteran-Owned Business Act recognizes the veterans’ service to and sacrifice for our nation,
declares that it is New York State’s public policy to promote and encourage the continuing
economic development of service-disabled veteran-owned businesses, and allows eligible
Veteran business owners to become certified as a New York State Service-Disabled VeteranOwned Business (SDVOB), in order to increase their participation in New York State's
contracting opportunities. To this effect, the Department of State (DOS) has implemented a
Veteran-Owned Businesses (SDVOB) Program, as mandated by Article 17-B.
To comply with the SDVOB Program goals of 6%, the Department of State strongly encourages
grantees to make every effort, to the maximum extent possible, to engage certified SDVOBs in
the purchasing of commodities, services and technology in the performance of their contracts
with the Department. If SDVOB utilization is obtained, a quarterly SDVOB utilization report
should be submitted to the Department with information of the utilization percentage achieved
during that quarter. Contractor Reporting Forms are found at: https://ogs.ny.gov/Veterans/
The Division of Service-Disabled Veterans' Business Development (DSDVBD) is housed within
the New York State Office of General Services (OGS), and maintains a directory of the NYS
Certified SDVOBs. For assistance with engaging SDVOB vendors in your contracts, please
contact the Division of Service-Disabled Veterans' Business Development at the following email
address: VeteransDevelopment@ogs.ny.gov, or the DOS Division of Affirmative Action
Programs – SDVOB Program at Catherine.Traina@dos.ny.gov or Api.Ohouo@dos.ny.gov. The
directory of certified SDVOB vendors can be found at:
https://ogs.ny.gov/Veterans/Docs/CertifiedNYS_SDVOB.pdf

II.

Program Specific Clauses – Local Government Programs
A. General Provisions
1. The New York State Budget provides aid to municipalities administered by the Division of
Local Government Services (LGS) to assist Local Governments develop projects that will
achieve savings and improve municipal efficiency.
2. The Department is authorized to evaluate and determine eligibility of applications for funding
of projects.
3. Based upon information, representations and certifications contained in Contractor's
application for funding, including the Work Program as set forth in Attachment C, the
Department has made a determination of eligibility of funding for Contractor's project under such
Budget Act.
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4. State funds (Funding Amount set forth on the Face Page) for this Project (Attachment C,
ProgramWork Plan) are provided pursuant to an appropriation of funds made by the New York
State Budget.
5. The Department, upon receipt and approval of payment requests, shall make payments for
eligible costs incurred until the cumulative amount of such payments totals 90% of the State
Share Funding Amount. A final payment request for any or all of the remaining 10% of the
contract value will not be processed prior to satisfactory completion of the Project, as
determined by the Department.
6. The Contractor shall submit with its request for final payment a Final Project Summary Report
in the format available on the Department of State’s website,
http://www.dos.ny.gov/lg/lge/grant.html.
7. The Department will provide Contractor with a Quarterly Contractor Report form, available on
the Department of State’s website, http://www.dos.ny.gov/lg/lge/grant.html, pursuant to the
Department's Minority and Women-owned Business enterprises program as discussed in
Section I.M.7. of this document. Such report shall be completed by the contractor and provided
to the Department at the address on the Quarterly Contractor Report.
8. The Contractor shall submit two copies of a "Project Status Report", available on the
Department of State’s website, http://www.dos.ny.gov/lg/lge/grant.html, every six months from
Contract execution date.
B. Reports, Documents and Maps
1. The Contractor shall identify documents, reports, and maps produced in whole or in part
under this Agreement by endorsing on said documents, reports, and maps the following:
"This (document, report, map, etc.) was prepared with funds provided by the New York
Department of State though programs administered by the Division of Local Government
Services."
2. The Department of State requires a project sign at the site of all construction projects, which
involve more than $50,000 of LGS funds. The expense associated with meeting this
requirement is an eligible expense and may be charged as a construction or administration
expense.
The specifications for the sign are as follows:
a. Installation
(1) Install sign at the site within one week of the start of construction.
(2) Erect sign in a prominent location, secure from vandalism.
b. Materials
(1) Signboard: 4’ X 8’, 3/4” plywood, MDO B-B EXT-APA.
(2) Primer: As recommended by finish coat manufacturer for the substrate and finishmaterial.
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(3) Lettering and striping shall be uniform with sharp, neat profiles.
(4) "Optional Information" included on sign shall be visually subordinate to other information
provided.
(5) Supports: Treated (Douglas Fir) posts.
c. Maintenance and Removal
(1) Maintain the sign plumb and level for the duration of the work.
(2) Remove the sign from the property within 10 days of final payment.

WYORK

JEOF
ORTUNITY.

Department
of State

Funding for this project provided by a

New York Department of State
Local Government Services

New York Governor (Insert Name)

New York Secretary of State (Insert Name)

Local Officials (optional)

C. Environmental Review
1. Contractor agrees to provide the Department, in a timely manner, with all documentation,
including but not limited to, permit applications, environmental assessments, designs, plans,
studies, environmental impact statements, findings, and determinations, relating to the Project.
2. Contractor acknowledges that compliance with the State Environmental Quality Review Act is
a material term and condition of this Agreement. In no event shall any payments be made under
this Agreement until Contractor has provided Department with appropriate documentation that
contractor has met any requirements imposed on Contractor by the State Environmental Quality
Review Act.
D. Date/TimeWarranty
1. Contractor warrants that product(s) furnished pursuant to this contract shall, when used in
accordance with the product documentation, be able to accurately process date/time data
(including, but not limited to, calculating, comparing, and sequencing) and date/time transitions
(including, but not limited to, leap year calculations). Where a Contractor proposes or an
acquisition requires that specific products must perform as a package or system, this warranty
shall apply to the products as a system.
2. Where Contractor is providing ongoing services, including but not limited to: i) consulting,
integration, code or data conversion, ii) maintenance or support services, iii) data entry or
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processing, or iv) contract administration services (e.g. billing, invoicing, claim processing),
Contractor warrants that services shall be provided in an accurate and timely manner without
interruption, failure or error due to the inaccuracy of Contractor's business operations in
processing date/time data (including, but not limited to, calculating, comparing, and sequencing)
and date/time transitions (including, but not limited to, leap year calculations). Contractor shall
be responsible for damages resulting from any delays, errors or untimely performance resulting
therefrom, including, but not limited to, the failure or untimely performance of such services.
3. This Date/TimeWarranty shall survive for a period of time beyond termination or expiration of
this Contract, either through: a) an additional term of ninety (90) days, or b) the Contractor's or
Product manufacturer/developer's stated date/time warranty term, whichever is longer. Nothing
contained in, or omitted from, this warranty statement shall be construed to limit any rights or
remedies otherwise available under this Contract for breach of warranty.
E. Submission of all correspondence, Project Documentation and Meeting Documentation
1. The Contractor agrees to provide the Department with one original and an electronic version
(Word or PDF) of all documentation relating to this Project, including, but not limited to: notices
of public meetings, products described in Attachment C, payment request documentation as
described in Attachment D and press articles.
2. The Contractor agrees to provide the Department with timely notification of all meetings and
events associated with the Project.
3. All information as described in Section E (1) above shall include the NYS Contract # as
indicated on the Face Page of this Agreement

Contract For Grants, Agency & Program Specific Terms and Conditions

